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ORDER
PER KUL BHARAT, JM:

This appeal, by the assessee, is directed against the order of the learned
Commissioner of Income-tax (Appeals), National Faceless Appeal Centre (NFAC),
Delhi, dated 23.08.2021, pertaining to the assessment year 2019-20. The assessee

has raised following grounds of appeal:

“Ground 1:That the addition of INR 2,25,925/- in the order passed by DCIT
(CPC Bengaluru) (“AO”) u/s 143(1) of the Income Tax Act, 1961 is against
the law and facts of the case.

Ground 2: That on the facts and circumstances of the case, CPC Bangalore
erred in facts and in law, in making the adjustment of INR 2,25,925 on a
debatable issue for deposit of employee’s contribution to provident fund and
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ESI, after the date prescribed in the relevant statute but before the due date
of furnishing of the return of income

Ground 3: That on the facts and circumstances of the case, Ld.
Commissioner of Income Tax (Appeals) erred in facts and in law in holding
that the amendment to section 36(1 )(va) is with retrospective effect.

Ground 4: That on the facts and circumstances of the case, Ld.
Commissioner of Income Tax (Appeals) erred in facts and in law in not
affording an opportunity of being heard to the Appellant and passing an
order in a hasty manner.

Ground 5:The Appellant craves to add, delete, modify any grounds of
appeal during the course of proceedings.”

2. The only effective ground raised in this appeal relates to the deposit of
employees’ contributions qua PF & ESI after the due date as prescribed in the
relevant Acts, however, before the due date of filing of return of income u/s.139(1)
of the Act, resulting into disallowance of Rs. 2,25,925- u/s 36(1)(va) by the
Assessing Officer. Aggrieved against this, the assessee preferred appeal before the
CIT(A), who after considering submissions, dismissed the appeal of the assessee
by affirming the order of the AO on the issue in question. Against this the assessee

1s in appeal before this Tribunal.

3. The learned counsel for the assessee submitted that there is no dispute that
employees’ contribution towards PF and ESI was deposited before the due date for
filing of the return u/s 139(1) of the Act. He submitted that the issue in question is
squarely covered in favour of the assessee by plethora of judgments of various
High Courts. In support of his submission the learned counsel placed reliance on
decisions in the cases of CIT Vs. Dharmendra Sharma 123 CTR 609 (Del); CIT
Vs. AIMIL Ltd. (2010) 321 ITR 508 (Del); as also the judgment of Hon’ble Delhi
High Court in the case M/s Pro Interactive Services (India) Pvt. Ltd. in ITA no.
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983/2018. Learned counsel also relied upon various judgments rendered by
Hon’ble Apex Court, which includes Rajasthan State Beverages Ltd (2017) 84
Taxmann.com 185 (SC), CIT Vs. Alom Extrusion Ltd (2010) 1 SCC 489, CIT Vs.
Vinay Cement Ltd 213 CTR 268.

4. The learned DR vehemently relied on the orders of the authorities below.

5. We have heard rival submissions and perused the material available on
record. The CIT(A) while upholding the disallowance/additions qua employee’s

contributions towards PF & ESI, mainly focused on two aspects/determinations-

(1) Non-applicability of the provisions of Section 43B of the Act to the
employee’s share qua ESI & PF

And

(i1) Applicability of the amended provisions of Sections 36(1)(va) and 43B
of the Act wherein Explanations have been inserted by Finance Act, 2021.
6. Admittedly there is plethora of judgments in favour of the Assessee’s
contention and of the Revenue. The controversy with regard to divergent views of
different High Courts, has been settled by the Hon'ble Apex Court in the case of
CIT Vs. M/s. Vegetables Products Ltd. (88 ITR 192) by laying down the dictum ‘if
two reasonable constructions of a taxing provision are possible that construction

which favours the Assessee must be adopted.’

7. Admittedly the issue under controversy travelled upto the Hon’ble Apex
Court in the cases of Rajasthan State Beverages Ltd (supra), CIT Vs. Alom
Extrusion Ltd (supra) and CIT Vs. Vinay Cement Ltd (supra) and the Hon’ble
Apex Court clearly held the amount claimed on payment of PF and ESI if
deposited on or before due date of filing of returns then the same cannot be

disallowed u/s 43B or u/s 36(1)(va) of the Act.
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The Hon’ble Delhi High Court in case of CIT vs. AIMIL Ltd. (2010) 321

ITR 508 (Delhi), has held as under:

9.

“If the employees' contribution is not deposited by the due date prescribed
under the relevant Acts and is deposited late, the employer not only pays
interest on delayed payment but can incur penalties also, for which specific
provisions are made in the Provident Fund Act as well as the ESI Act.
Therefore, the Act permits the employer to make the deposit with some
delays, subject to the aforesaid consequences. In so far as the Income-tax
Act is concerned, the assessee can get the benefit if the actual payment is
made before the return is filed, as per the principle laid down by the
Supreme Court in Vinay Cement [2009] 313 ITR (St.) 1.”

Again the Hon’ble Delhi High Court in the case of Pr.CIT Vs. M/s Pro

Interactive Services (India) Pvt. Ltd. in ITA no. 983/2018 vide order dated

10.09.2018 in ITA no. 983/2018 has held as under:

10.

“In view of the judgment of the Division Bench of Delhi High Court in
Commissioner of Income Tax Vs. Aimil Limited (2010) 321 ITR 508 (Del.),
the issue is covered against the Revenue and, therefore, no substantial
question of law arises for consideration in this appeal.

The legislative intent was/is to ensure that the amount paid is allowed as an
expenditure only when payment is actually made. We do not think that the
legislative intent and objective is to treat belated payment of employee's
provident fund (EPD) and employee’s State Insurance Scheme (ESI) as
deemed income of employer under section 2(24)(x) of the Act.”

Even the Hon’ble Punjab and Haryana High Court in the case of CIT Vs.

M/s Hemla Embroidery Mills (P) Ltd. (366 ITR 167) (P&H HC) and in the case of
CIT Vs. M/s Mark Auto Industries Ltd. (358 ITR 43) (P&H HC) has clearly held

that the Assessee is entitled to claim deduction of employee’s share of ESI & PF

u/s.43B of the Act, if the same has been deposited prior to the filing of return of
income u/s.139(1) of the Act.
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11. From the aforesaid Judgments of the Hon’ble High Courts, it is clear that the
Hon’ble Courts have not drawn any distinction between the employee’s and
employer’s share qua PF & ESI contributions, hence, first determination of the Ld.
CIT(A) qua non-applicability of the provisions of Section 43B of the Act to the

employee’s share qua PF& ESI is unsustainable.

12. Now, coming to the second aspect/determination made by the CIT(A) to the
effect that now position has been further clarified by the amendments brought in
the Finance Act 2021 by inserting the Explanation 2 in Section 36(1)(va) and 5 in
section 43B of the Act of the Act. For better clarification and ready reference the
Explanations 2 and 5 inserted in sections 36(1)(va) and 43B of the Act

respectively, are reproduced herein, which read as under :-

Section 36(1)(va)-

“Explanation 2.— For the removal of doubts, it is hereby clarified
that the provisions of section 43B shall not apply and
shall be deemed never to have been applied for the
purposes of determining the “due date” under this
clause.”

Section 43B-

“Explanation 5.—For the removal of doubts, it is hereby clarified that
the provisions of this section shall not apply and shall be
deemed never to have been applied to a sum received by
the Assessee from any of his employees to which the
provisions of sub-clause (x) of clause (24) of section 2
applies.”

13.  We observe that various benches of the ITAT including Hyderabad Bench in
the case of Value Momentum Software Services Pvt. Ltd. (ITA No.2197/Hyd/2017

decided on 19.05.2021), have taken into consideration the identical issue qua
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applicability of the amendment to Sections 36(1)(va) and Section 43B of the Act,
by inserting Explanations by the Finance Act, 2021 and clearly held that the
amendment shall be applicable from Ist April, 2021 onwards . It is also relevant to
note that the CBDT has also issued Memorandum of Explanation qua applicability
of the amended provisions of Sections 36(1)(va) & 43B of the Act w.e.f. 1st April,
2021 and Assessment Year 2021-22 onwards, hence there is no doubt qua

applicability of the amended provisions referred above, prospectively.

14.  On the aforesaid discussion, the second aspect as considered by the 1d.
CIT(A) qua applicability of the amended provisions of Sections 36(1)(va) and 43B

of the Act to the cases in hand, 1s also un-sustainable.

15. In view of the above discussions, the disallowances to the tune of Rs.
2,25,925/- made by the AO and confirmed by the CIT(A) is not sustainable and,

hence, the same stands deleted.

16. In the result, the appeal of the Assessee is allowed.

Order pronounced in open court on 17" May 2022.

Sd/-
(KUL BHARAT)
JUDICIAL MEMBER
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